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Ejection of Sick Bus Passenger 


Before a bus passenger reached his destination, the driver 
ejected him and had him confined in jail, claiming that he was 
drunk. After examination by a physician, it was determined 
that he was a diabetic and that the nausea had been caused by 
hig illness. The authorities of the town informed the local 
manager of the bus company that unless the young man had 
immediate medical treatment he would die. However, the 
manager refused to transport the passenger further or permit 
him to remain at the bus company’s station, and he died two 
days later. 


Insurer’s Contention 


The mother of the passenger brought an action against the 
carrier and the insurance company, which had written a public 
liability indemnity policy on the vehicles operated by the bus 
company as required by the Public Service Commission, de- 
claring that the carrier was negligent in ejecting the deceased 
from the bus, causing his arrest, refusing to carry him further, 
and confining him where he could not get medical treatment. 
The insurer contended that it was improperly joined in the 
action, since the policy applied to the use, operation and mainte- 
nance of motor vehicles operated by the carrier while the inci- 
dent in question occurred when the bus was standing still. 


Legislative Intent 


The Georgia Court of Appeals, in American Casualty 
Company v. Southern Stages, Inc., et al., {| 707,939, declared 
that the legislature, in permitting the carrier to file an insur- 
ance policy with the Public Service Commission in lieu of a 
bond as a precedent to the right to operate, intended that the 
insurer stand in the shoes of the common carrier of passengers 
and be liable to the passenger in any instance of negligence 
where the carrier would be liable. Therefore, the insurer could 
not contract for a liability less than that which the statute 
enforced upon the carrier, and the insurer’s liability extended 
to any injury received by the passenger through the negligence 
of the carrier as long as the relationship of carrier and passen- 
ger existed. Since this relationship had not terminated at the 
time of the ejection of the passenger, the insurer was liable for 
the damages sustained and was a proper party to the action. 
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% FIRE AND CASUALTY % 


Sole Ownership of Property.—A husband who insured property 
in his own name which was owned by himself and his wife, 
as tenants in entirety, did not recover for a loss which 
occurred by fire, since the policy provided that it should 
be void if the interest of the insured were other than uncon- 
ditional and sole ownership (Huber v. Penn Mutual Fire Ins. 
Co., Del. Superior Ct., J 300,952). 

Jeweler’s Block Policy.—Since a clause limiting liability to 
$5,000 for loss of a window display from window smashing 
was construed by a Pennsylvania court to be a special limi- 
tation, an insured whose store was robbed in a hold-up 
during business hours was entitled to the full amount of 
the loss despite the fact that the pamiey displayed in the 
window amounted to more than $5,000 (Diesinger v. Amer- 
ican & Foreign Ins. Co., U. S. C. C. A., 3rd C., § 300,951). 

Brass Check as Receipt in Writing.—An insurance company 
failed to recover the value of jewels contained in an insured’s 
sample case which the bell boy was told to place in the 
vault, since the insured failed to inform the hotel of the 
value of the goods, the court also declaring that a brass 
check was not a “receipt in writing” under the meaning of 
the code (Providence Washington Ins, Co. v. Hotel Marysville, 
Inc., Calif. Dist. Ct. of App., { 300,953). 

* 


%* NEGLIGENCE 
(Other than Automobile) 


Lessor’s Liability for Latent Defect in Fireplace—The jury 
found that a crack in the back of a fireplace in the dwelling, 
leased by the plaintiffs from the defendants, was a latent 
defect and that the lessor was liable for the value of the 
tenants’ personal effects, which were burned in a fire caused 
by the defective fireplace (Shotwell et al. v. Bloom et al., 
Calif. Dist. Ct. of App., 404,288). 

Hotel Guest Injured in Fall in Shower.—Plaintiff recovered 
damages for injuries sustained in a fall caused by his attempt 
to step out of the way of a spray of hot water, which spouted 
across the bathroom of defendants’ hotel when the faucet 
assembly of the shower fixture came out of the wall (Wallace 
v. Speier et al., Calif. Dist. Ct. of App., {| 404,289). 


Patient Required to Remain in Hospital After Recuperation.— 
Plaintiff was denied recovery for alleged damages sustained 
by reason of the defendant doctor’s requiring plaintiff to 
remain in the hospital after an operation until a time which 


plaintiff maintained was pom anaes she had recuperated from 
her illness (Kea v. Claxton, Ga. Ct. of App., J 404,290). 


* LIFE x 


Rebuttal of Presumption of Death—The presumption of death 
was overcome as a matter of law by positive proof that an 
insured was alive during the seven-year period in question, 
the uncontradicted evidence showing that no less than four 
people had seen and talked with him in Los Angeles during 
that time (The Mutual Life Ins. Co. of N. Y. v. Burgess, 
Admr., Tex. Ct. of Civ. App., J 503,481). 

Beneficiary Standing In Loco Parentis to Child.—Plaintiff 
beneficiary, with whom an orphan and his aunt made their 
home, who took out a policy on the life of the infant, paying 
premiums for twelve years, was held to have no insurable 
interest because he failed to show that he stood in loco 
parentis to the child (Metropolitan Life Ins. Co. v. Bender, 
Tenn. Ct. of App., § 503,478). 

Burden of Proving Accidental Death.—Proof that an insured 
was fatally burned by the explosion of a gas heater in a 
tourist cabin raised a presumption of accidental death and 
shifted the burden of rebutting the prima facie case to the 
insurer, and since the insurer failed to show such rebutting 
evidence, the beneficiary was entitled to recover double 
indemnity (Qualls v. Columbian Mutual Life Ins. Co., Tenn. 
Ct. of App., 503,479). 

Admissibility of Documentary Evidence.—In an action in New 
Jersey by a beneficiary against an insurer to recover death 
benefits, it was error to refuse to admit naturalization papers, 
birth certificates of the insured’s children and hospital rec- 
ords as evidence that the insured had misstated his age in 
his application for insurance, the former being admissible 
under the “pedigree” exception to the hearsay rule and the 
two latter records as writings made in the regular course 
of business (Pollack v. Metropolitan Life Ins. Co., U. S. 
C. C. A., 3rd C., J 503,480). 


Putative Wife’s Insurable Interest.—Since a former wife failed 
to prove that she was still the insured’s legal wife at the 
time of his death, the named beneficiary was declared to be 
at least the putative wife and as such had an insurable inter- 
est entitling her to the proceeds of the policy (Renchie v, 
John Hancock Mutual Life Ins. Co., Tex. Ct. of Civ. App., 
J 503,482). 


Right of Election.—Plaintiff, who was entitled to the proceeds 
of two policies as legatee under the will of her husband, was 
not entitled to exercise the option granted under the policy 
to the insured or the beneficiary to take monthly install- 
ments rather than a lump sum settlement (Aronson v. The 
Prudential Ins. Co. of America et al., N. J. Supreme Ct., 
1 503,483). 


% AUTOMOBILE * 


Status of Occupant.—Plaintiff recovered from her sister for 
personal injuries sustained when her sister’s automobile in 
which she was riding left the highway, jumped the curb, 
and struck a telegraph pole, since she was not a guest in 
the car because she was induced to make the trip by her 
sisters, who paid her expenses, to ascertain the condition of 
a brother who was ill (O’Hagan v. Byron, Pa. Superior Ct., 
{ 707,937). 

Degree of Care.—In denying a rehearing the court declared that 
the jury was warranted in concluding that the minor driver 
was not exercising the proper degree of care under the cir- 
cumstances in attempting to pass two forward cars and 
colliding with the approaching vehicle, and that the accident 
was avoidable (Schimpf et al. v. Phillips, etc., Tenn. Ct. of 
App., J 707,940). 

Scope of Employment.—An employer was not held liable for 
injuries sustained by plaintiff when she was struck by de- 
fendant’s truck as she alighted from a streetcar, since the 
driver was not acting within the scope of his employment at 
the time of the accident; the driver had driven the truck home 
after work, changed his clothes, and accompanied by a friend 
was proceeding to the garage to leave the truck and pick up 
his own car when the collision occurred (Jakubek v. Coca- 
Cola Bottling Co. of Warren, Inc., Ohio Ct. of App., ff 707,941), 


Railroad Crossing Collision.—Plaintiff recovered for personal 
injuries sustained when the automobile in which she was 
riding was struck at a crossing by defendant’s train, since 
the proximate cause of the collision was the operation of the 
train when the view of the engineer was obstructed by a 
radiator in the engine (Wichita Valley Ry. Co. v. Durrett 
et al., Tex. Ct. of Civ. App., J 707,942). 


Motorcycle and Truck Collision—Since a binding instruction 
given on behalf of plaintiff motorcyclist did not specifically 
negative contributory negligence on the part of plaintiff, a 
new trial was granted defendant in the motorcyclist’s action 
for injuries sustained when he collided with defendant’s ap- 
proaching truck as it made a left turn into a driveway (Bragg 
v. C. I. Whitten Transfer Co., W. Va. Supreme Ct. of App., 
{ 707,943). 

Opposing Traffic Collision.—Plaintiffs did not recover for the 
death of their decedent when the automobile which he was 
driving collided with defendant’s approaching truck, since 
the proximate cause of the collision was the negligence of 
the decedent in driving at a speed in excess of fifty-five 
miles per hour (Dotson et al. v. Braswell, Tex. Ct. of Civ. 
App., | 707,944). 


Admissibility of Evidence on Credibility Issue —Evidence was 
erroneously admitted that plaintiffs had visited a gambling 
den and were riding in the proprietor’s car when it was struck 
by defendant’s truck which the driver had lost control of, 
since this did not constitute such conduct as could be shown 
to lessen the credibility of the participants (Campion v. 
Brooks Transportation Co., Inc., U. S. Ct. of App., D. C, 
{ 707,945). 


Minor Guest Killed.—Plaintiff did not recover for the death 
of her son when defendants’ automobile in which he was 
riding left the road and struck a tree, since he was a guest 
and not a passenger for compensation; although decedent 
had loaned defendant driver a tire, there was no agreement 
between the parties that the loan was considered as com- 
pensation for the ride (Phillips v. Harper et al., Calif. Dist. 
Ct. of App., | 707,946). 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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